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Abstract:

Provisional measures of protection are considered an important tool to
protect outstanding rights or to prevent the escalation of conflict in
lawsuits before the International Court of Justice. The Statute of the Court
gives it the authority to refer to provisional measures under the text of
Article (41). The International Court of Justice may order provisional
measures of protection upon the request of one of the parties to the case
at any time during the course of the proceedings before it through a
written request, or on its own initiative if it deems that the circumstances
require that. There is no doubt that, according to the court’s decision in the
La Grande case in 2001, these measures have now enjoyed binding force
after they constituted a fundamental point of disagreement in
jurisprudence. However, in practice, there were repeated violations of the
measures referred to by the Court in many cases, the most recent of which
is those it ordered in the case of implementing the Convention on the
Prevention and Punishment of the Crime of Genocide in the Gaza Strip
(South Africa v. Israel).

There is a real gap between the binding nature of orders issued for
provisional measures and their enforcement in international practice. This
gap is based on the ambiguity of the provisions related to provisional
measures contained in the Statute of the Court, especially Article (41), as
well as the ambiguity of the text of Article (94) of the Charter, which led to
the emergence of many different explanations and interpretations, some
of which push towards establishing the jurisdiction of the UN Security
Council to enforce these measures through expanding the interpretation
process, and some of which restrict the Council’s authority in this regard
and limit it only to enforcing the final rulings issued by the International
Court of Justice.

Key Words: Provisional measures of protection - UN Security
Council - International Court of Justice - Prima facie jurisdiction.
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